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If you’re not a full-time
litigator or are otherwise
inexperienced, you
may not know that you
can win a motion but
harm your case by
unnecessarily educating
your opponent,

delaying the outcome,
and increasing costs.
Here’s advice about
using motions and
pleadings wisely and
avoiding pitfalls.

must understand that for every po-

sition you might advance there is
always an antithesis. This is nothing
new, of course, but we too often forget
in the tempest of litigation.

This is certainly true for motion
practice, especially motions with re-
spect to pleadings. The key, then, is to
convince the court of the essential recti-
tude of your client’s position. This is no
easy task. To succeed, you must (1) be-
lieve your opponent is smarter than
you, (2) prepare your response not
merely to win the immediate battle but
the litigation war, and (3) style your re-
sponse in a simple, coherent matter that
the judge will want to read.

][ n analyzing a legal problem, you

I. Analyze Your
Opponent’s Pleadings

A. Pleadings Generally

Motions to dismiss. You can only file
a motion to dismiss in Illinois state court
when you understand what is required
to file a pleading. Is the defense truly an
affirmative one?' It only will be viewed
as such where the answer or defense
gives color to the opposing party’s claim
and then asserts a new matter by which
that apparent right is defeated.

Nice jargon. What does it mean? In a
contract action, for example, failure of
consideration is an affirmative defense,
because it admits that a contract exists
but offers an excuse for non-perform-
ance.? On the other hand, a lack of con-
sideration is not an affirmative defense,
because it contends there is no contract.
If you evaluate your opponent’s plead-
ings, you can then decide whether fil-
ing a motion to dismiss* or for involun-
tary dismissal® or both® is the proper
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course of action. The trial judge will
thank you for doing this.

Plead facts, not conclusions. Illinois
is a fact pleading state. Unlike in feder-
al courts, notice pleading is not permit-
ted. So, what does that mean? Basically,
a complaint or affirmative defense must
state facts plainly and concisely and
contain the elements necessary to state a
cause of action against the appropriate
parties.” Conclusions of fact and/or law
are insufficient.®

Consider this analogy —in civil trials,
the plaintiff has a right to make a jury
demand. When a defendant appears,
she need not make a jury demand, but
has the right to rely on the plaintiff’s de-
mand. If the plaintiff waives his jury de-
mand prior to trial, the defendant then
has a right to make his own jury de-
mand and pay the appropriate fee.

Thus it is with pleadings.’ The defen-
dant has a right to rely on what the
plaintiff stated in his complaint, not
only as to the content of the complaint
and who the parties are, but more im-
portantly, the relief sought in the ad
damnum portion of the pleading.”
Hence, without amendment of the com-
plaint, the court is only permitted to
change the amount of the ad damnum
clause by fashioning orders that protect
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the adverse party against not only pre-
judice, but surprise.

Be specific. Where pleading a breach
of statutory duty or a judgment order,
recite the existence of such statute, ordi-
nance, or judgment.” In pleading a con-
dition precedent in a contract action,
you must plead that your client per-
formed the triggering condition or you
will not have stated a necessary element
of your cause of action. Contrariwise, in
setting up your answer, you cannot
merely say the plaintiff did not perform,
but must state how the failure to per-
form occurred. Supreme Court Rule
133(c) says:

In pleading the performance of a condi-
tion precedent in a contract, it is sufficient
to allege generally that the party per-
formed all the conditions on his part; if
the allegation be denied, the facts must
be alleged in connection with the denial
showing wherein there was a failure to
perform.”

Thus, in the commercial context
where you merely deny the plaintiff’s
claim that he performed his obligations
under a contract requiring perform-
ance, that general denial merely acts as
an admission of the plaintiff’s perform-
ance. The rule requires the person re-
sponding to the complaint to say how
the pleader failed to perform.” An un-
witting admission of plaintiff’s per-
formance, if she has not performed,
may be a serious error.

The same is true for pleading an af-
firmative defense. If your client wants
to assert an affirmative defense at trial,
he has to specifically plead it as a matter
of fact. Otherwise, it is waived even if
the trial evidence supports it." You can-
not just interpose an affirmative defense
in a conclusory fashion, but must state
facts that show it is truly affirmative.
Think of pleadings as boundary mark-
ers that clearly delineate your client’s
position to avoid surprise. Even if you
don’t, the trial judge will.'s

B. Exhibit Dos and Don’ts

The exhibit controls. When plead-
ing, incorporation by reference is easy,
simple, and efficient. As long as you ad-
equately state your claim as a matter of
fact, the rules permit you to incorporate
that pleading in later allegations."* Take
a look at the rule. In the incorporation
by reference context, a few points are
important concerning exhibits attached
to the pleader’s complaint. The Code of
Civil Procedure says:

If a claim or defense is founded upon a
written instrument, a copy thereof, or of
so much of the same as is relevant, must
be attached to the pleading as an exhibit
or recited therein, unless the pleader at-
taches to his or her pleading an affidavit
stating facts showing that the instrument
is not accessible to him or her. In plead-
ing any written instrument, a copy there-
of may be attached to the pleading as an
exhibit. In either case the exhibit consti-
tutes a part of the pleading for all pur-
poses.”

The overriding consideration here is
choice. Do you want to attach an exhib-
it to the pleading? The decision may be
critical, because an exhibit not only
binds the pleader to the exhibit’s con-
tents, but to the extent it contravenes a
pleaded allegation of fact, the exhibit
controls.™

You may or may not want to attach
an exhibit at the outset of litigation if
you are uncertain as to the position or
strategy of your opponent. You do not
need to attach the 118-page franchise
agreement. The trial judge will thank
you for not doing that. Attach only the
portions upon which the claim or de-
fense rests.

Proceed with caution. So, must you
attach the exhibit if your claim or de-
fense is based on a written instrument?
Probably not. The Code says the exhibit
“must be attached to the pleading as an
exhibit or recited therein.” Thus, it
would appear the “recitation” of the
relevant portion of the exhibit in the
complaint should suffice.

Although the supreme court has
only ruled on this issue in dicta,” every
exhibit appended to a complaint upon
which a claim or defense is based de-
notes that its contents, to the extent they
conflict with actual allegations of the
pleading, are controlling. But if the docu-
ment is not one upon which a claim or
defense is founded, the exhibit will not
control.

For example, in an employment
claim where the plaintiff attached to her
complaint copies of the grievance and
the arbitrator’s findings on that griev-
ance and other documents, the appel-
late court determined that such exhibits
were types of evidence supporting her
claim and were not instruments sued
upon.® A healthcare professional’s re-
port required by 735 ILCS 5/2-622 is not
an exhibit, since it is merely evidence
supporting the pleader’s allegations
and is not an instrument upon which a

claim or affirmative defense is founded.
Additionally, incorporating the exhibit
by reference also seems to be required.

Yes, you can attach other documents
to your complaint that have evidentiary
worth. Should you? What value do you
gain? A request to admit filed later in
the litigation may better serve your
client’s interests. Incorporating exhibits
in a complaint or defense provides you
with strategic choices for forcing admis-
sions on the one hand and, perhaps,
forcing your opponent into an unwant-
ed position. But if used unwisely, they
can have unhelpful consequences for
your client.

C. Verified Complaints and Other
Pleadings Pointers

In reviewing or preparing any com-
plaint, there is no prohibition against
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pleading equitable and legal matters to-
gether or individually,® nor are you
barred from pleading in the alternative
as to substance? or relief.” By the same
token, make sure that the plaintiff has
made a specific prayer for relief* on
each claim for which relief is sought.

Finally, is the complaint verified?
This is an important consideration since
the allegations, if verified and alleged as
matters of fact and made upon person-
al knowledge, may be evidentiary or
judicial admissions.”

Remember, a judicial admission
made in an unverified pleading signed
by an attorney is binding on your client
and cannot be later contradicted.” More
importantly, in preparing your answer
or motion to such a pleading, you must
make a verified response.” If using an
affidavit, prepare it the right way and in
a timely manner® Base it on your
client’s everyday speech as to what,
where, who, when, and how — not in
conclusory fashion.

Make it something worth reading
because of its content, and founded
upon the affiant’s personal knowledge.
Remember, it must be admissible as evi-
dence. Then, verify it and notarize it.

Finally, review article VIII of the
Code of Civil Procedure.” When
preparing your pleadings, there are a
host of matters of which a trial court
may take judicial notice.*

D. Avoiding Conclusory Language —
A Case Study

Conclusory language in pleadings is
commonplace. Don’t let it happen
where you have the firm belief the
pleader will never be able to plead a
cause of action or defense.

A good example is a claim based on
willful and wanton misconduct. Allega-
tions appear where a defendant is
claimed to have “falsely, maliciously or
knowingly engaged in some act.” All
such statements are conclusions and,
therefore, not proper®" These conclu-
sions have no value for pleading pur-
poses where they are not supported by
reference to specific facts.

In preparing or responding to a com-
plaint based on a willful and wanton
theory, it is helpful to look at the Illinois
Pattern Jury Instruction. The instruction
says:

When I use the expression ‘willful and

wanton conduct’ I mean a course of ac-

tion which [shows actual or deliberate in-

tention to harm] [or which, if not inten-
tional] [shows an utter indifference to or
conscious disregard for (a person’s own
safety)(and)(the safety of others)].

That describes the law for the jury
and should be the template for your
complaint based on facts, or the theory
for your motion to strike or for involun-
tary dismissal.®

membrane because of said defects
split and cracked causing said roof to
crack and peel;

g. Contrary to standard practice and
good workmanship allowed [Subcon-
tractor] to install defective roof insula-
tion [] as described in Paragraphs 29
and 30, which said insulation because
of said defects caused the said roof to
leak and split;

Determine whether your motion will be counterproductive
— that is, will you be educating your opponent, who will
simply replead based on information you supply?

In the commercial context, the same
analysis applies. In Knox College v Celo-
tex Corp,* the plaintiff college brought
an action against a supplier of roofing
materials and a general contractor for a
roof installed on one of the college’s
buildings. Among other things, the col-
lege alleged the contractor breached its
contract with the college by allegedly
installing the roof in an improper man-
ner, through one of its subcontractors.
The plaintiff made the following allega-
tions in its pleadings:

COUNT V

46. Defendant, [Contractor], failed to

comply with said contract in one or more

of the following respects.
a. Failed to supervise and direct the
work of its subcontractors;
b. Failed to correct the work of its sub-
contractors which did not conform to
the requirements of the contract docu-
ments;
c. Failed to remedy defects to faulty
materials, equipment and workman-
ship of its contractors;
d. Contrary to standard practice and
good workmanship allowed concrete
deck to be made in a manner which
allowed the concrete to crack, thereby
causing leaks to occur in said roof at
the cracks;
e. Contrary to standard practice and
good workmanship installed said
concrete decking in a manner which
caused the concrete decking to crack,
causing leaks to occur in said roof at
the cracks;
f. Contrary to standard practice and
good workmanship allowed [Subcon-
tractor] to install on the Math-Science
Center defective roof membrane of a
two-ply specification manufactured
by Defendant [] as described in Para-
graphs 12 and 13 which said roof

h. Contrary to specifications, standard
practice, and good workmanship
failed to inspect the work of its
agents, servants and subcontractors;
and,

i. Otherwise failed to follow standard
practice and good workmanship in
the installation of the deck, insulation
and roof.®

Unfortunately, with the exception of
paragraph 46, subsections (f) and (g),
the allegations of count V were merely
conclusions of fact or law. In short, the
balance of the count is not based on any
specific facts as to how or what the con-
tractor did or did not do to breach its
contract with the college.

Although the plaintiff alleged that
the contractor was duty bound to per-
form in accordance with the plans and
specifications, it failed to allege how the
contractor deviated from such require-
ments in performing its obligations.
Therefore, the trial court’s dismissal of
this count was upheld by the supreme
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court because it failed to plead the ele-
ments of a cause of action for breach of
contract.

II. Motions to Dismiss:
Are They Worth It?

A. Motions to Dismiss Educate Your
Opponent

Motions to dismiss are only worth-
while if you win. Why? Because in
preparing and arguing any motion to
dismiss, you are educating your oppo-
nent not only about your theory of the
case but, more importantly, your strate-

Lose and you've given your oppo-
nent a free shot. Not only might it cause
your client to doubt you, it could cause
the trial judge to question your motives.
These are two strikes you do not want.
For any motion to dismiss, the trial
judge will usually give the nonmovant
one or more chances at a new drawing
board.

That is not a discount for being a bad
lawyer. In fact, it should not only be ex-
pected, but is required by law because a
litigant, not his lawyer, is entitled to at-
tempt to plead a claim, even if that
claim is cast in the vernacular. Litigation
is about parties, not their lawyers. Case
law in Illinois permits liberal amend-
ments, and attempted amendments, at
pleadings.*

Therefore, winning a motion to dis-
miss may be illusory if your opponent
can make a complaint stick. Raising an
affirmative defense, with a view toward
summary judgment in whole or in part,
may be a more efficient way to proceed.
So what do you do - sit on the side-
lines?

Quite the contrary. At the pleading
stage, your goal should be to limit the
claims made against your client. You
might be able to do this by motion prac-
tice, but you might be able to do it more
successfully by demanding a bill of par-
ticulars. Let’s take a look at this under-
used provision of our civil practice law.

B. The Underused Bill of Particulars

If you do not know what someone is
claiming compensation for, then it is
eminently reasonable to ask that he or
she be required to say it in an under-
standable way. This is what a bill of par-
ticulars is all about.” In other words, if
the pleading is defective or lacking in
detail, then you may request a bill of
particulars, which points out not only

the defects but also the details desired.®

But might you again be merely edu-
cating your opponent? Perhaps, but
probably not. Let's say you are faced
with the following allegation made by
your opponent: “7. The defendant in
the manner in which he drove his vehi-
cle was reckless with conscious disre-
gard for the plaintiff’s safety.”

In demanding a bill of particulars of
your opponent in lieu of filing a motion
to strike,” you state:

Your pleading as a matter of law in
Paragraph 7 pleads no facts other than le-
gal conclusions as to how the defendant
acted recklessly or with conscious disre-
gard for the plaintiff’s safety.

Accordingly, a bill of particulars is re-
quested that you state with specificity
every act or omission by which the de-
fendant’s behavior amounted to reckless
conduct or showed a conscious disregard
for the plaintiff.

The strategic role that a bill of particu-
lars plays is that when it is responded to
by the pleader, the bill itself becomes
part of the pleading and the pleader is
limited, at trial, to the proof necessary to
support the cause of action the bill re-
cites.* You are limiting your opponent’s
options to those facts stated in the bill.
That may not be the end of things, but it
definitely is a good start.

ADill of particulars, however, isnot a
discovery device. Perhaps because it
has been used as one, its deployment
has been frowned upon. But it is a use-
ful implement that requires a pleader to
clearly delineate what it is she seeks in
the factual basis for his claim. It can be a
very valuable limiting defense before
you have to answer or even file a mo-
tion to strike or for involuntary dis-
missal.

III. Pleading Motions

As indicated above, the Code of Civ-
il Procedure permits two types of plead-
ing motions, a motion to strike" or a
motion for involuntary dismissal.
These motions may be combined.” Un-
fortunately, commingling both motions
under the same title results in a misun-
derstanding of the nature of the two.

A. Motions to Strike

Motions to dismiss under 735 ILCS
5/2-615 (other than motions for judg-
ment on the pleadings) are usually pro-
cedural attacks on an opponent’s plead-
ings based on the legal insufficiency of
pleaded facts to state a cause of action.

A favorable result on such motion is
usually, though not always, a dismissal
with the right to re-file or amend. In
short, it’s kind of an ambush.

A motion for involuntary dismissal,
on the other hand, is not merely a skir-
mish but an attempt to resolve all or a
major portion of the litigation and thus
terminate, or seriously curtail, the hos-
tilities once and for all.# Such a motion
considers matters that are admissible in
evidence but may be extrinsic to the
pleadings.

Motions to strike are nothing more
than the movant claiming that the com-
plaint is on its face insufficient as a mat-
ter of law:® There may be several rea-
sons for this: necessary parties need to
be added, parties have been misjoined,
the pleading should be made more def-
inite and certain, allegations in the
pleading are immaterial, or the action
fails to state a claim. Regardless of how
you paint it, all of these reasons denote
legal insufficiency as a matter of law.*

Regardless of the reason for a motion
to strike, the determination of the pro-
priety of the motion is based solely on
pleadings, including any bill of particu-
lars. Affidavits, discovery materials,
documentary evidence not incorporat-
ed by reference into the pleadings as ex-
hibits, or extrinsic matter to the com-
plaint are not considered.

Furthermore, the trial judge will con-
sider as true all well-pleaded facts that
support the claim, along with any infer-
ences to be drawn from such facts. In
connection with this type of motion, the
court is not going to dismiss the case, al-
though it may strike the pleading, un-
less it is clearly apparent that no set of
facts could be proven which would en-
title the plaintiff to relief.

The final variant of section 2-615 is a
motion for judgment on the pleadings.
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This is often confused as being identical
to a motion for summary judgment. It is
not.” A motion for judgment on the
pleadings is not a fact motion, but in-
stead is appropriate where admissions
in the other parties’ pleadings (i.e., com-
plaint, affirmative defense) entitle the
movant to judgment as a matter of law.*

B. Motions for Involuntary Dismissal

There are a wealth of common law
opinions that can help practitioners un-
derstand pretrial motions in a commer-
cial context, a noteworthy example

was admitted for purposes of the guar-
antor’s motion to dismiss. The appel-
late court disagreed with both of these
contentions, sending the case back to
the trial court to permit the plaintiff to
file counter-affidavits.

The court observed that a section 2-
619 motion provides a method of re-
solving not only issues of law, but also
commonplace issues of fact. Comparing
this motion to a summary judgment
procedure, the court opined as follows.

A section 2-619 motion provides a means

of disposing not only of issues of law, but

Litigation is costly. Don't make it more so by filing motions
that do not advance the ultimate resolution of the parties’

dispute.

of which is Barber-Colman Co v A&K
Miduwest Insulation Co.* Barber-Colman
Company (“Barber”) filed a two count
complaint against A&K Midwest
(“A&K”) and its bonding agent, a guar-
anty company. Count I claimed A&K
breached its agreement by failing to pay
Barber for work performed. The second
count sought to collect on the bond post-
ed by the guarantor to insure A&K's
performance.

The guaranty company filed a sec-
tion 2-619 motion to dismiss count II, al-
leging that the action was not timely
filed. The motion, supported by affi-
davits, claimed that Barber’s complaint
was filed on February 21, 1991, but that
in order for the bond to be applicable,
A&K must have worked on the project
after February 21, 1990. The affidavits
stated, factually, that A&K ceased work
months prior to February 21, 1990.

Barber filed no counter-affidavits or
other materials to controvert the guar-
antor’s motion. The trial court dis-
missed Count II. Barber appealed. The
appellate court reversed the trial court
and, in so doing, issued an opinion that
is must reading for litigators in any con-
text.

Barber contended on appeal that a
section 2-619 motion could not be used
to raise a limitations defense unless the
defect appeared on the face of the
pleadings. Additionally, Barber argued
that its complaint stated that it (i.e., the
complaint) was filed within the statute
of limitations and that the statement

also easily proven issues of fact.* Mo-
tions to dismiss under section 2-619 in-
volve essentially a summary judgment
procedure,® but they differ from summa-
ry judgment motions in five important
respects:
“(1) they are defensive in nature and
may be interposed only by a party
who is opposing a cause of action; (2)
they must be filed prior to that defen-
dant’s answer; (3) they may not be
used to contest the essential allega-
tions of the complaint, but may be
used only to assert affirmative matter;
(4) they allow a determination of the
motion on the merits even if there is a
genuine issue of material fact raised
by the affirmative matter as long as the
party opposing the motion has not filed a
jury demand; and, (6) they need not be
accompanied by supporting material
if the affirmative matter appears on
the face of the complaint.”*

The focus of a section 2-619 motion,
then, is multi-faceted. First, it raises af-
firmative matters that defeat the plain-
tiff’s claim. There are nine of these: (1)
no subject matter jurisdiction, (2) legal
incapacity, (3) prior action pending, (4)
res judicata, statute of limitations, (5) re-
lease, (6) satisfaction or discharge in
bankruptcy, (7) statute of frauds, (8) un-
enforcibility due to minority or disabili-
ty, or, finally, (9) “other affirmative mat-
ters” defeating the claim.”®

Next, it is not a motion that attacks
the factual basis of a claim.™ That is for
another day, in the summary judg-
ment context. Nor should it be granted
where a jury demand is made. This is

because 735 ILCS 5/2-619(c) mandates
that a disputed factual issue cannot be
entertained by such a motion where a
jury demand has been made by the
opponent. In short, in all cases where a
jury demand is made, section 2-619
motions are employed to show, by
way of affidavits, that there is other
affirmative matter that defeats the
plaintiff’s claim.

IV. Conclusion

So, what does all this mean for plead-
ing motion practice? Several things
become apparent. First, if you are going
to file a motion attacking a pleading,
you must make a thorough analysis of
your opponent’s pleading. In doing so,
you must have a complete understand-
ing of the facts. This may be difficult to
do at the outset of the case. Yet if you are
sure that your opponent will never be
able to plead a cause of action or an
affirmative defense based on specific
facts, file a motion to dismiss under 735
ILCS 5/2-615.

Next, determine whether your mo-
tion will be counterproductive — that is,
will you be educating your opponent,
who will simply replead based on
information you supply? Leave-to-
amend pleadings and file amendments
are construed liberally by our trial
courts, as well they should be. Filing
motions to show how smart you are
may boost your ego but deplete your
client’s pocketbook.

In any litigation, one of the most im-
portant strategic concerns is whether to
file a jury demand. You will base this
decision on the theme for the case and
how well that sells to a jury, the client’s
jury appeal, as well as the composition
of the potential venire. Furthermore,
with respect to motions for involuntary
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dismissal a jury demand has signifi-
cance, since favorable action on such a
motion where a jury demand is made
should be frowned upon by the trial
judge, even where a genuine issue of
material fact has been raised.

Litigation is costly. We do not need to

make it more so by filing motions that
do not advance the ultimate resolution
of the parties” dispute. By determining
whether, and when, to file a pleading
motion, we go a long way to delivering
value to our client. At the same time, we
don’t squander judicial resources on
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motions that fail to resolve the conflict
between the parties.

In pleading motion practice, win-
ning is not everything. Winning a pre-
trial motion that disposes of a claim in
whole or substantial part is the only
thing. That's real value. B



